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Marine Midland Banks, Inc. is a DelaAvare corporation 
and has its principal office at 241 Main Street, Buffalo, 
New York (9a).* It is one of the two shareholders of 
defendant Dreyfus Marine Midland Management Corp. 
(9-lOa). 

The above two statements constitute all of the specific 
facts alleged in the amended comiilaint Avith respect to 
defendant Marine Midland Banks, Inc. (“Marine Mid- 
land”), on Avhose behalf this brief is submitted. 

Yet Marine Midland is charged with generalized and 
conclusory allegations of fraud without any specification 
whatsoever or pretense at meeting the requirements of 
Rule 9(b) of the Rules of Civil Procedure. Even here 

* The Appendix is cited herein as “a”. 


2 


Miiriiu' Midland is niondy included in string citations of 
defendants in an obvious effort to disguise the lack of 
any factual invoh’einent by Marine i\Iidland itself. 

'riie amended coni])laint charges that certain of the 
other defendants engaged in claimed improper activities; 
oidy one ‘“example” is even identified (tin' l.T.T. — Ilartfoi’d 
transaction) ; ^Marine Midland vas involved in none of this. 
^Marine Midland is charged solely because it allegedly 
liad “actual and/or constructive knowledge”, and con- 
sented, cooperated or assisted in some wliolly unidentified 
vay (12a). Marine ^Midland is also cliarged with benefit- 
ing from the claimed wrongdoing of other defendants 
(Kia). Yet no effort is made to s])ecify Avhat Marine 
Midland itself did or identify in what manner it could pos- 
sibly have benefited from the one transaction identified in 
the com])laint, a transaction with Avhich it Avas in no AA'ay 
involved. 

Plaintiff bi'u/.enly concedes he has pleaded no more than 
“ultimate facts” of (he “fraud of Avhich he complained” 
(Pl.’s I’r. p. b:)), and attemjits to justify this violation of 
Uuh' !)(b) Avith Iavo incredible arguments: 

(1) Plaintiff argues that he needs “‘details f/.c., the 
facts I to frame a complaint” and that the filing of a ifieacl- 
ing Avith “evidentiary (hdails must be delayed until dis- 
covei'y of such details could be obtained.” (Pl.’s Br. p. 08) 
Plaintiff is telling this (“ourt, as he did the District C’ourt, 
that h(‘ cannot noAV specify the fraud and needs discovery 
in order lo meet (he ixMiuirements of Eule f)(b). This is 
precisely what this (“ourt has foi-bidden in Segal v. Gordon, 
4(i7 l“’.“2d (102 (1072). The Court there stated: 

“A complaint alleging fraud should be filed only if 
the wrong is reasonably lielievc'd to occur; it should 
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serve to seek redress for a Avrong, not to find one." 
(at ]jp. G07-08) (emphasis added) 

If plaintiff were now gh’en broad discovery to search for 
ex’idence to substantiate his generalized allegations, the 
“jjseudo -legal harassment” so properly condemned in Segal 
V. Gordon, supra, would be encouraged and Rule 9(b)- 
undermined. 

(2) Quite inconsistently, plaintiff suggests he has the 
facts but insists on preserving their secrecy. He asserts 
as tlie second reason for his failure to comply Avith Rule 
9(b) that his facts are. based upon confidential and priv- 
ileged information Avhich he refuses to disclose (PL’s Br. 
p. 55). 

Allegations of “fraud” founded on secret facts is pre- 
cisely Avliat Rule i)(b) Avas intended to outlaAv. Rule 9(b), 
as enforced by this Court, mandates that defendants must 
be protected “from the harm that comes to their reputa- 
tions or to their goodAvill Avhen they are charged Avith 
serious Avrongdoing”, Segal v. Gordon, supra, p. 607, and 
that such cliarges Avill not be permitt('d to stand in the 
absence of a clear statement “Avith particularity” of “the 
circumstances constituting fraud” (Rule 9(b)). 

The amended complaint here, particularly insofar as it 
attempts to involve IMarine Midland Banks, Inc. in the 
alleged events, falls far short of even the minimum re- 
((uirements of Rule 9(b) ; and for the reasons set forth 
above, and those set forth in the comi)rehensi\'e brief 
submitted on belialf of defcmdants-appellees Dreyfus Cor- 
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poration, cl al., the District Court’s judgment should be 
aflirnied. 

Respectfully sulnnitted, 

Suixr\-Ax & CromwuuUj 

Altoniet/s for Defendant-Appellee 
Marine Midlmd Banks, Dia, 

48 Wall Street 

Xew York, New York 10005 

(212) 952-8100 

WiuuAxi E. Wums 
Of Counsel 
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